Madison County, Mississippi

Comptroller’s Office

Memo

To: Board of Supervisors

From: Shelton Vance
Comptroller

CC:
Date: April 20, 2015
Re: Refund to Constables of PERS Contribution

For the months of January, February, March and April an amount equal to 11% of gross fees has been
withheld from Constable’s Fees as their self-paid retirement contribution. This process has been
required by the Public Employee’s Retirement System (PERS).

In 2013, the Board of Supervisors approved a resolution to pay the employer portion of this PERS
contribution. Since that time, there has been a lack of clarity in information received from relevant state
agencies related to the law change that provided for the Board of Supervisors to pass this resolution.

Attached you will find a copy of an Attorney General's opinion regarding MS Code of 1972 Ann Section
25-11-106(1)(b)(iii). This opinion clearly states that the county may pay the employer portion on a
monthly basis, rather than waiting until the Constable’s Annual Financial Report (AFR) is filed at the
end of each year.

Attached, you will find a summary of these PERS payments made by each Constable since January 1,
2015. The employer portion is identified in the last column. According to this opinion, you can
authorize a refund to the Constable of this amount that was withheld from their Constable Fees. The
amounts are:

Matt Shackelford $2,079.00
Johnny Sims $1,286.95
Michael Brown $ 562.10
Will Weisenberger $ 530.60

Subsequently, their monthly payments will be changed to reflect withholding of only the employee
portion of the PERS contribution. The employer portion will be paid by the County on a monthly basis.
Therefore, any refund of PERS contribution received after the filing of their AFR for 2015 forward will
then be appropriately divided between the Constable and the County.



Constables Retirement

Matt Shackelford
Retirement
Date Amount Employee Employer
1/5/2015 776.60 282.40 494.20
2/2/2015 846.45 307.80 538.65
3/2/2015 710.05 258.20 451.85
4/6/2015 933.90 339.60 594.30
Totals 3,267.00 1,188.00 2,079.00

4/7/2015



Constables Retirement

Johnny Sims
Retirement
Date Amount Employee Employer
1/5/2015 308.55 112.20 196.35
2/2/2015 552.75 201.00 351.75
3/2/2015 704.55 256.20 448.35
4/6/2015 456.50 166.00 290.50
Totals 2,022.35 735.40 1,286.95




Constables Retirement

Michael Brown

Retirement
Date Amount Employee Employer
1/5/2015 154.55 56.20 98.35
2/2/2015 235.40 85.60 149.80
3/2/2015 204.60 74.40 130.20
4/6/2015 288.75 105.00 183.75
Totals 883.30 321.20 562.10

4/7/2015



Constables Retirement
Will Weisenberger

Retirement
Date Amount Employee Employer
1/5/2015 166.10 60.40 105.70
2/2/2015 197.45 71.80 125.65
3/2/2015 257.95 93.80 164.15
4/6/2015 212.30 77.20 135.10

Totals 833.80 303.20 530.60




STATE OF MISSISSIPPI

JiMm HOOD
ATTORNEY GENERAL
OPINIONS
DIVISION
April 3, 2015

Mr. Mark Houston, County Administrator
Madison County Board of Supervisors
Post Office Box 608

Canton, Mississippi 39046

Re: Constables’ contribution into PERS

Dear Mr. Houston:

Attorney General Jlm Hood IS in recelpt of your oplnlop request and has assugned it to
me for research and reply. : -

Facts
In your letter you provide the following information:

In September 2013, Madison County Board of Supervisors (MC) passed a
resolution to pay the employer portion of PERS, on Constable Fees, for its
Constables, under authority provided by Section 25-11-106(1)(b)(iii).

Since that time, in accordance with PERS rules and written and verbal
instructions, Madison County withholds 11% of the gross fee from a
Constable’s Fees. [We understand that this percentage represents an
estimated amount of employee and employer contributions due on the
Constable Net Fee Income.] This amount is reported to PERS in two
components as employer contribution and employee contribution, but fully
withheld from the Constable’s Fees.

Questions Presented

1. After passing the resolution referenced above, can Madison County
directly pay the employer portion of the PERS contribution on Constable
Fees and withhold only the employee portion of the contribution from the
Constable's Fees?

2. Irrespective of your answer to Question 1 and again after passing the
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resolution referenced above, if upon filing an Annual Financial Report (AFR),
a Constable has personally paid any part of the employer component of the
PERS contribution, can Madison County refund to the Constable the part of
employer contribution previously paid by the Constable?

Response

If a county passes a resolution spread upon the minutes to be responsible for the employer
contribution on the net fee income of its constables, then the county may determine the
portion that constitutes the employer contribution of the eleven percent (11%), which is
required to be paid by the constables, and pay this employer portion monthly to PERS. If
it is determined that a constable has paid any part of the employer contribution, the county
may refund this amount to the constable.

Legal Research and Analysis
Miss. Code Ann., Section 25-11-106 provides, in pertinent part:

(1)(a) Any constable in office as of July 1, 2005, whose position is covered

in the Public Employees' Retirement System by virtue of a plan submlttedf;:.g
and approved under Section 25-11-105(f) will remain a member of the Public
Employees' Retirement System.

(b)(i) The county is responsible for employer contributions on all direct
payments to the constable from the county.

(i) Except as otherwise provided in subparagraph (iii) of this paragraph, the
constable is responsible for the employee contributions on direct payments

to the constable from the county and both the employer and employee share

of contributions on his or her net fee income.

(iii) For contributions required for calendar year 2014 and any calendar year
thereafter, the county may elect, by majority vote of the board of supervisors
spread upon its minutes, to be responsible for the employer share of
contributions on the net fee income of its constables. If the county elects to
be responsible for employer contributions under this provision, the election
shall be irrevocable until the board of supervisors takes office for the next
succeeding term of office at which time the board may elect whether to
continue the election. Notice shall be given to the executive director of any
election made under this subparagraph (iii) within five (5) days after the
election is made.

Miss. Code Ann., Section 25-11-125 further provides, in pertinent part:

(2) If the county elects to be responsible for contributions on the net fee
income of the constable, the board of supervisors of the county shall
appropriate and include in its budget a sufficient sum to pay to the Public
Employees' Retirement System for each constable holding office in that
county the required employer contributions on the net fee income and all
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direct payments to the constable from the county, and those contributions
shall be handled by the clerk of the board in the manner required by
subsection (1) of this section.

Additionally, the Public Employees Retirement System Board approved a policy on August
23, 2005, establishing a withholding rate for constables’ gross fee income at a rate of
eleven percent (11%). which would equate to the combined employee and employer rates
on average net fee income.

In response to your first question, the statutes clearly provide that a county has the
authority to be responsible for the employer share of the contributions on the net fee
income of its constables. Consequently, if the county passes a resolution spread upon the
minutes to be responsible for the employer contribution on the net fee income of its
constables, then the county may determine the portion that constitutes the employer
contribution of the eleven percent (11%), which is required to be paid by the constables,
and pay this employer portion monthly to PERS.

As to your second question, if a county has passed a resolution spread upon its minutes
to pay the employer contribution on the net fee income of its constables and it is
determined upon filing the Annual Financial Report that a constable has paid any part of
the employer contribution during the course of the year, the county may refund that amount
to the constable. However, the county is not authorized to refund amounts for prior periods
in which the county had not authorized payment of the employer contribution pursuant to
Section 25-11-106.

If this office may be of any further assistance to you. please let us know.
Sincerely,

JIM HOOD, ATTORNEY GENERAL
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Avery Mounger Lee {

Special Assistant Attorney General
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